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A /ORDER

Per Dr. Arjun Lal Saini, AM:

The captioned appeal filed by the Revenue, pertaining to Assessment
Year 2010-11, is directed against an order passed by the Commissioner of
Income Tax(Appeals)-1, Kolkata, in Appeal No.296/CIT(A)-1/W-1(2)/2013-
14, dated 04.02.2016, which in turn arises out of an order passed by the
Assessing Officer u/s.143(3) of the I.T. Act, 1961 (hereinafter referred to as
the ‘Act’), dated 31.01.2013.

2. The grounds of appeal raised by the Revenue are as follows:

“1. In the facts and circumstances and law point of the case, Id. CIT(A) is erred in
deleting the addition u/s 14A without going into the provision of IT Act and IT Rule.

2. The assessee craves leave to make any addition, alteration, modification etc. of
ground or grounds before or in course of appellate proceedings.”

3.The brief facts giving rise to this appeal are that during the course of
assessment proceedings, the assessee furnished a formal computation of
total income. The assessee claimed the dividend income as an exempted
one u/s 10 of the I.T. Act, 1961. On examination of audited accounts, it was

seen that during the relevant previous year the assessee earned dividend
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income from Mutual Funds amounting to Rs.12,38,943/- and dividend from
Equity Shares amounting to Rs.67,776/-. Thus, the total dividend income
amounts to Rs.13,06,719/- (Rs.12,38,943 + Rs.67,776) was earned by the
assessee. The assessee claimed entire dividend income as exempt income.
Further, study of the audited accounts, it was found that during the relevant
period, the assessee debited interest expenditure of Rs.2,99,72,775/-.

3.1 Further study of the audited accounts, it was observed by AO that the
assessee paid the interest mostly on secured loans. The unsecured loans
have been fully paid up during the relevant previous year. Accordingly, in
course of assessment proceedings, the assessee was asked to explain why
the provisions of section 14A r.w.r 8D will not be invoked in assessee’s
case. During the assessment proceedings, it was argued by the assessee
that no direct expenses were incurred by the assessee for the purpose of
earning exempted income. On the contrary, examination of the bank
accounts, it was clear that the assessee utilized its common funds for the
purpose of business as well as to earn exempted income. Since the
utilization of the funds for the purpose of business and exempted income
could not be segregated, the provisions of Rule 8D in connection with
section 14A was invoked by AO in assessee’s case. Therefore, the

disallowance u/s 14A r.w.r. 8D was computed by AO, as under:

Interest expenditure on common use of funds 2,99,72,775/-

Average Value of Investments

(7,34,04,364 + 12,34,04,364)/2 9,84,04,364/-
Average total of assets of Balance Sheet
(63,63,36,645 + 94,47,35,793)/2 79,05,36,219/-

(Interest Expenditure x Average Value of investment) + (Average total of assets of

Balance Sheet)

=(2,99,72,775 % 9,84,04,364) + 79,05,36,219 = 37,30,951/-
Add: 2 % of Average Value of investment 4,92,022/-
Disallowance u/s 14A: 42,22,973/-
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4. Aggrieved by the order of the AO, the assessee filed an appeal before
the Id. CIT(A), who has partly allowed the assessee’s appeal. The CIT(A)
noted the facts that the AO issued show cause to the assessee company
regarding disallowance under section 14A read with Rule 8D, it was claimed
by assessee company that no expenses incurred by the assessee for
earning exempt income. From examination of assessee's bank account, the
AO found that assessee had invested its commonfunds of its business and
earn exempt income, and segregation of funds was notpossible. The AO
invoked provisions of section 14A read with Rule 8D and made
disallowance under Rule 8D (2) (ii) and Rule 8D (2) (iii) of the I.T. Rules.
The assessee submitted before the CIT(A) that forinvoking provisions of
section 14A read with Rule 8D, it is imperative that the AO shouldrecord his
satisfaction after examining the accounts, for this proposition reliancewas
placed on the judgment of ITAT Kolkata in the case of REIl Agro Ltd, in ITA
No.1811/kol/2012, for A.Y. 2009-10.

4.1 It was stated that assessee had earned dividend of Rs.13,06,719/-. The
opening value and closing value of investment on which exempt income
was earned was Rs.1,29,46,675/- which has thus average value of
investment, as dividend was earned only on investment having value of
Rs.1,29,46,675/- and that assessee did not earn any exempt income on
balance investment. For theproposition that for disallowance u/s. 14A read
with Rule 8D, only such investmentscan be included for which exempt
income was earned and investments form which there was no exempt
income, cannot be considered for disallowance. The assessee has relied
upon various case laws, including the decision of ITAT, Kolkata, B-Bench in
case of Coal India Ltd [ITA No.1032/kol/2012] for A.Y. 2008-09 vide
orderdated 03/05/2015 and REI Agro Ltd. (supra) for this proposition.

4.2 The Id CIT(A) noted that there was substance in the submission and the
argument of the assessee that disallowance of expenses to earn dividend

can be made only to the extent of investment made inshares on which
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dividend is earned. In the decision of Hon'ble ITAT Kolkata in the case of
REI Agro Ltd. (supra), it was held by theHon'ble ITAT, Kolkata that not all
investment became the subject matter ofconsideration when computing
disallowance u/s. 14A read with Rule 8D. Thedisallowance u/s. 14A read
with Rule 8D in relation to the income which does notform part of the total
income and this can be done only by taking into considerationthe
investment which has given rise to this income which does not from part of

thetotal income.

4.3 The CIT(A) examined the assessee's contention that the AO has not
specified which part of the expenditure was incurred for the purpose of
earning of dividend income where there is a mixed account and assessee is
carry on business. It is not practicable to specify which particular proportion
of expenditure was incurred for purpose of earning dividend income. For this
purpose, Rule 8D was introduced for allocating the expenditure when its
possible to ascertain which particular expenditure was incurred relating to
exempt income or other income. From detailsof Schedule 15 to Audited
Accounts i.e., Administrative Expenses are found toinclude expenditure of
Rs.18,00,000/- as Director's Remuneration, Rs.25,00,000/- as Keyman
Policy (for Directors), Rs.5,150/- as Professional Fees and Rs. 40,600/- as
legal expenses to totaling Rs.43,45,750/- as Expenditure, as Administrative
Expenditure. Considering the totality of above facts, the contention of
assessee that no expenditure was incurred for earning of dividend income is
not tenable being contrary to tangible facts on record and the satisfaction of
the AO that some expenditure was incurred for earning the exempt income.

Therefore, CIT(A) held that the value of investment from which the
assessee company had earned dividend income was Rs.1,29,46,675/- and
thereof, in view of the decision of the ITAT in case of REI Agro Ltd (supra),
the CIT(A) directed the AO to re-compute the disallowance under Rule 8D
(2)(ii) and 8D(2)(iii) by considering only the investment made in such

shares.
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5.Not being satisfied with the order of the CIT(A), the Revenue is in appeal
before us.The Ld. DR for the Revenue has primarily reiterated the stand
taken by the Assessing Officer, which we have already noted in our earlier

para and is not being repeated for the sake of brevity.

6. On the other hand, the |Id. Counsel for the assessee has submitted that
assessee had claimed receipt of dividend income from mutual funds of
Rs.12,38,942/- and from equity shares amounting of Rs.67,776/- totaling of
Rs.13,06,719/-. The Id. Counsel also stated that the AO should record his
satisfaction after examining all the accounts and the propositions laid down
by the Hon'ble ITAT Kolkata in the case of REI Agro Ltd.in ITA
No.1811/Kol/2012,for A.Y 2009-10, where it was held that only dividend

bearing securities should be considered for the purpose of disallowance.

7.Having heard the rival submissions and perused the materials available
on record, we are of the view that the disallowance u/s 14A r.w.r 8D should
be made only to the extent of dividend bearing investments, for that we rely
on the judgment of the Coordinate Bench in the case of REI Agro Ltd
(supra) wherein it was held that not all investment became the subject
matter ofconsideration when computing disallowance u/s. 14A read with
Rule 8D. Thedisallowance u/s. 14A read with Rule 8D is in relation to the
income which does notform part of the total income and this can be done
only by taking into considerationthe investment which has given rise to this
income, which does not from part of thetotal income. We also note the
contention of the assessee that the AO did not specify which part of the
expenditure was incurred for the purpose of earning of dividend income
where there is a mixed account and assessee is carrying on business. It
was not practicable to specify which particular proportion of expenditure was
incurred for the purpose of earning dividend income. For this purpose, Rule
8D was introduced for allocating the expenditure when it is possible to
ascertain which particular expenditure was incurred relating to exempt
income or other income. The assessee had incurred administrative

expenses, director's remuneration, professional fees and legal expenses.



M/s JKS Infrastructure Pvt. Ltd.
ITA No.986/Kol/2016
Assessment Year: 2010-11

Therefore, the contention of the assessee that no expenditure was incurred
for earning of dividend income is not tenable, being contrary to tangible
facts on record and the satisfaction of the AO that some expenditure was
incurred for earning the exempt income. As mentioned above that value of
investment from which the assessee company has earned dividend income
was Rs.1,29,46,675/-, therefore, in view of the decision of the Coordinate
Bench in REI Agro Ltd (supra), the Id CIT(A) has rightly directed the AO to
recompute the disallowance under Rule 8D(2)(ii) and Rule 8D(2)(iii). The
conclusions arrived at by the CIT(A) are, therefore, correct and admit no

interference by us. We approve and confirm the order of the CIT(A).

8.In the result, the appeal filed by the Revenue, is dismissed.

Order is pronounced in the open court on 31/01/2018.
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